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UNIFORM CIVIL CODE AND CONFLICT OF PERSONAL LAWS

CHAPTER —I
1.1 Introduction

India, a democratic country, aims at bringing equality among all the citizens
irrespective of religion ,race , caste, creed and place of birth. The penal substantive
statute like Indian penal code and procedural law like Criminal procedure code are
already secular statutes in india. However, difference lies only in personal matters like
divorce, maintenance, Adoption, Marriage, Inheritance. This is the reason behind

demand for Uniform Civil Code in order to avoid social chaos.

India is a secular state which does not
promote any religion. All the citizens has the right to propogate its own religion. There
is no state religion in india. Every citizen has got right to religion as Fundamental Right.
In Case of violation of his Right to Religion, he can move to the High Court & Supreme
Court by way of Writ Jurisdiction. But the Right to Religion is Subject to Public Health
and Morality.

UCC is a genuine demand. However it should be legislated and implemented in
a time bound manner. As Hindus are in majority in India, there is anticipations, that the
Hindu Law may become National Family Law. Owing to this doubt, there is
apprehension in the minds of the Muslim that Shariat law may come in Danger, if UCC
comes into being.
Besides Religious Equlity the UCC will Also ensure that same Enactments are
Applicable to men & women and also there is no Conflicts between the customs

Prevailing in the different group in the same community.



In Shah Bano Case 1986 maintance was granted to muslim women under
section 125 of Crpc & the Court held that it was Secular Provision and Will Benefit
Hindus and Muslim Equaly. But the Muslim Monirity Community Ajitated Over this
matter and objected that there Personal Law should not be Tempered with. This is the
Main Reason Behind Delaying in the Enactment of UCC?.

The Framers of the Constitution Very Well Knew that India is a Heterogeneous state
and it would be very difficult to make and enforce a UCC , that s why the Direction
Regarding UCC has been incorporated under Article 44 of Directive Principles of
state policy?.
The views are given about different personal laws , “kept India back from advancing to
nationhood” and it was suggested that a UCC “should be guaranteed to Indian people
within a period of five to ten years”® The Chairman of the drafting committee of the
Constitution, Dr. B.R. Ambedkar, said that, “We have in this country uniform code of
laws covering almost every aspect of human relationship. We have a uniform and
complete criminal code operating throughout the country which is contained in the
Indian Penal Code and the Criminal Procedure Code. The only province the civil law
has not been able to invade so far as the marriage and succession ....... and it is the
intention of those who desire to have Article 35 as a part of Constitution so as to bring
about the change.”

“ Though Ambedkar was supported by Gopalaswamy
Ayyangar and others but Jawarharlal Nehru intervened in the debate. Nehru said in 1954
in the Parliament, I do not think at the present time the time is ripe for me to try to push
it (Uniform Civil Code) through *Since the Uniform Civil Code was a politically
sensitive issue, the founding fathers of the Constitution arrived at an honorable
compromise by placing it under Article 44 as a directive principle of state policy Even

after more than five decades from the framing of the Constitution, the this direction

! Krishna Iyer, “Unifying Personal Laws” The Hindus, 6 September 2003

2 Lok Sabha Secretariat, Constituent Assembly Debates Vol. 111, 551, 23 Nov. 1948

3 B. Shiv Rao (ed.), The Framing of India’s Constitution: Select Documents Vol. II, The Indian
Institute of Public Administration (ITPA), New Delhi, 1968. Debates of 14, 17-20 April 1947

# Virendra Kumar, “Towards a Uniform Civil Code: Judicial Vicissitudes [from Sarla Mudgal
(1995) to Lily Thomas (2000)]” 42 JILI 315 (2000).



continued as reflected in various pronouncements of the Supreme Court from time to
time”.
Present study aimed to trace out that the uniform civil code was applied in our country

or whether the Article .44 was not applied in india because of its non justiciable nature.

1.2 Hypothesis
1.The implementation of Article 44 has been over shadowed by its non justiciable
nature.

2 The legislature and judiciary are able to resolve the conflicts of personal laws.

1.3 Research Question

How to iron out the conflicts among the personal laws?

What are the provision of legislature related to personal laws?

What are the Constitutional provisions related to uniform civil code?

What is the role of Judiciary in promulgation of Uniform Civil Code in India?

1.4 Significant of the study

The study is an attempt towards bringing out the comprehensive approach upon the
Uniform civil code and the conflicts of personal laws. An attempt has been made out to
reveal real position of Uniform Civil Code in India. From this study the new things
about the personal laws and from this study ethical, social , political and legal problem

has come out.

1.5 Review of literature:-

Uniform Civil Code : An Ignored Constitutional Imperative — 1997
By M.S. Ratnaparkhi


http://www.amazon.in/M.S.-Ratnaparkhi/e/B001ICH9AI/ref=dp_byline_cont_book_1

This book explain the all controversial aspects and new law made by the Legislation ,
and novel judgments given by the Supreme court on UCC. In this book the author
appropriately explain the all Law’s and Lacunas of Law. The Author also expain the

Merit and demrits of UCC.

Uniform civil code in retrospective and prospective kiran deshta 2002

The Indian constitution envisages one society with singular citizenship . it is highly
desirable that one single set of civil laws should govern all its citizen. The need and
justification to have a uniform civil code, as mendated by article 44 of the constitution

cannot be over emphasized.

The learned author in this timely book has taken up subject for through examination .
exercise has been backed thoroughly by material of various forms . use of emimnent
personalities of various communities scholars and critics have been recorded an order to
make the subject important educative. Role of various agencies, namely the press , the
politician, the government had been pointedly highlighted. In addition , numeruous
judicial decision have been considered making the subject all the more interesting and

meaningful.

Family Law Lectures: Family Law I — 2011
by Kusum (Author)

The author has discussed major recent judgments of the Supreme Court on such
contemporary concerns as the status of live-in relationships and of children born of such
relationships. The book also provides insights into contemporary matrimonial issues that
have emerged as a result of the development of new perceptions of rights and duties, as
well as alternative methods for matrimonial dispute settlement. Covers varied aspects on
the subject including marriage, maintenance, division of matrimonial property, gender
justice, guardianship, child welfare and domestic as well as inter country adoption, as

developed by the Supreme Court and various High Courts.


http://www.amazon.in/s/ref=dp_byline_sr_book_1?ie=UTF8&field-author=Kusum&search-alias=stripbooks

Notable features of this edition are: a list of statutory provisions discussed in particular
chapters,

The full text of The Prohibition of Child Marriage Act, 2006, The Protection of Women
from Domestic Violence Act, 2005 and The Marriage Laws (Amendment) Bill, 2010

Muslim Law in Modern India — 2013
by Paras Diwan (Author)

This is a comprehensive treatise on the matrimonial laws of all the Indian communities
including Hindus, Muslims, Christians, Parsis and Jews. Essentially the book is written
for the practitioners of law and judges whose business is to provide relief to the
persons/s laboring under yoke of unhappy or broken marriages. It may also help
scholars, researchers and reformers of law. Along with portraying as law is today it also

gives constructive criticism with the exposition of certain law or principles thereof.

Since the work is written for practitioners of law and judges. High Courts Rules framed
under the matrimonial statutes Rules for registration of marriage of different states and

Family Court Rules of different States are appended for easy reference.

Uniform Civil Code Fiction and Facts- 1995
By Tahir Mahmood (Author)

This book is explain the all personal Law and Legislation and explain in detail sarla
mudgal judgment in detail. This book also explain the controversy related to Uniform
Civil Code.

1.6 Research methodology

The present research work is based upon the doctrinal method of research. The research
has been done by using primary as well as secondary resources.the library is used for
completing the present research. Research methodology is a way to solve the research

problem systematically. The research methodology includes the various methods and


http://www.amazon.in/s/ref=dp_byline_sr_book_1?ie=UTF8&field-author=Paras+Diwan&search-alias=stripbooks

techniques for conduct of research. This study is mainly based upon the uniform civil
code and conflict of personal laws, constitutional provisions related to uniform civil
code and Act related to personal law,newspaper articles, periodicals internet sites,
reports, debates, law review, judicial decisions, and commentaries of various authors.
Data will be collected from books ,reports, internet, political views, books and
judgments. Primary data to that extent of the books will be referred in great depth.

Secondary sources such as world wide web and lexis Nexis etc.

1.7 Scheme of Study
This Dissertation shall comprise of the following chapter

Chapter-1 introduction and historical background.

Chapter-2 deal with legislation on personal law
This chapter would provide the various legislative provisions related to the personal

laws .

Chapter -3 Constitutional provisions and Personal Law’s

This chapter would give details about the different Article or provisions related to the
uniform civil code . And give special attention to the Article .44 of the constitutional
law and

conflict in personal laws



Chapter- 4 Comparative Study of Personal Laws .
This chapter would explain the provisions of personal laws and comparative study of

all personal laws.

Chapter- 5 Need of uniform civil code
This chapter would explain the several reasons that why do we need uniform civil code

in India

Chapter- 6 judiciary on Uniform Civil Code

This chapter contains the various landmark judgments of Supreme court that how the
supreme court applied the uniform civil code in India.

Chapter- 7 Conclusion and Suggestion

A summary of all that mentioned in various chapters shall be given . researcher shall be
stated his own opinion that whether the uniform civil code is applied in india because
uniform civil code was over shadowed by its non justiciable nature. What the court

needed to be done that uniform civil code applied in all personal laws.

1.8 Historical Background of Personal Laws

Our Indian society was divided into three different legal systems - Hindus, Muslim and
British®. The personal laws of Hinduss and Muslims find their source and authority in
their religious ancient texts. Since ancient time religion regulated almost every aspect of
human life both public and personal. Religion was the guiding force behind all laws
including personal matters as well as crime, evidence, procedure, contract, trade and

commerce. The area of applicability of laws has been reduced, and is only confined to

> D.K. Srivastava, Religious Freedom in India, p. 213 edition (1982).



such aspects of life as marriage, dissolution of marriage, maintenance, minority,
guardianship, adoption, succession and inheritence. These personal laws were
considered immutable and beyond the legislative jurisdiction. From a historical
perspective, many areas of Hindus law and Muslim laws have remained unaffected by
centuries of political Historical Background of Personal Laws and socio-economic
upheavals®. Doubts have been expressed as to whether or not personal laws are protected
under the religious freedom guaranteed by the Indian constitution.” The chapter is

divided to cover the three different historic periods.
1.9 Personal laws in the ancient epoch :-

The basic doctrines of hindus law are found in vedas and hindus text books. The
Ramayana and the Mahabharata and the Bhagvata Gita, the moral foundation upon
which was built the Hindus law which has been in continuous application to this day®.
The vedas were divided into two shuruti and smriti . Shruti means what the religious
saints hear from the God and they write into the vedas. The vedas also contains so
many points of positive law. Within this scheme of ancient Indian law, the king did not
have significant authority to interfere with the personal laws of the people. In fact, the
law did not derive its sanction from any temporal power; the sanction was self
contained. Both the king and his subjects were equally subject to the rule of law
formulated and enunciated by the sages. He executed, but seldom, if ever, formulated
law."" 'Law was the king, of the king.' The king could not set the law aside. Indeed, the
king was required to take a vow at his coronation that he would scrupulously respect the
established laws and customs. ' Tt is, however, submitted that it would be an
oversimplification to contend that the Hinduss regarded the law as an integral part of

their religion. Indeed, religion has its vital role to play in controlling and guiding the

& Available at http://shodhganga.inflibnet.ac.in/bitstream/10603/52367/6/06 chapter%202.pdf , last seen
on 10-2-2017

7 Articles 25 & 26 of the Constitution of India

8 U.C. Sarkar, Epoch in Hindus Legal History, Visheshvaranand Vedic Research Institute, p. 23 (1958)
% ibid

10 AS. Alteker, State and Government in Ancient India p. 100(1958).


http://shodhgаngа.inflibnеt.аc.in/bitstrеаm/10603/52367/6/06_chаptеr%202.pdf

behavior of the people, yet local customs and approved usages had also acquired the

force of law.!

1.10 Personal laws in Medieval epoch:-

It is sometimes said that during the Muslim rule in India while "Muslim Scriptural" law
was applied to the Muslim by the Qazis, there was No similar assurance so far litigation
concerning Hindus was concerned. It is also claimed that application of Hindus religious
law to Hinduss began in 1772 when Warren Hastings "made regulations for the
administration of justice for the native population without discrimination between
Hinduss and Mahomedans.'?But this is not the correct and authentic historical fact and
this has been proved by most of the legal historians of India. Muslim jurisprudence
furnishes us with an example of complete union of law and religion®®. In 'Islam', says
James Bryce, Law is religion and religion is law' being both content in the divine
revelation. Similarly, J. Schacht streeses that 'Islamic thought is the most typical
manifestation of the Islamic way of life, the core and kernel of Islam itself.’* The word
Islam is derived from the Arabic root "SLM" which means, among other things, peace,
purity, submission and obedience. In the religious sense the word Islam means
submission to the will of God and obedience to his law. The connection between the
original and religious meanings of word is strong and obvious. Only through submission
to the WILL OF GOD and by obedience to HIS LAW, one can achieve true peace and
enjoy lasting purity.™® Qur'an consists of very words of God revealed to the Prophet
Mohammad. The Qur'an is in the form of addresses which were revealed by God on
different occasions starting from the time when the Prophet (SAW) made his first call to
the people to submit to the religion of God, and continuing till the Prophet (SAW)
completed his task in the form of a societyfully organised, well integrated and patterned

with all the basic institutions."In India the Muslim rulers applied only some aspects of

1 Salim Akhtar and Ahmad Naseem, Personal Laws and Uniform Civil Code, p. 3 (1998).
12 Sarla Mudgal vs. Union of India (1995) 3 SSC 635.

13 James Bryce, 2. Studies in History and Jurisprudence , p. 237(1901).

14 J. Schacht, An Introduction to Islamic Law, p. I (1964)

1® Hammudah Abdalati, Islam in Focus, p. 7 (1975).

18 Riazul Hasan Gilani, The Reconstruction of Legal Thought in Islam, p. 55 (1982).



Islamic public law - e.g. Criminal law which they indeed found not drastically different
from this country's own classical law. But, they surely never interfered with the religious
laws and customs of the Non-Muslims relating to marriage, family and succession, etc.
despite the fact that they were extremely different from Islamic laws. They did not
prohibit even practices relating to Sati and Dev Dasi customs, despite their conflict with
Islamic public law. How could they be expected to interfere with the other harmless
institutions of Hindus religious law and customs? Eminent Arab travellers to Medieval
period, have affirmed the undisturbed prevalence of Buddhist and Hindus religious laws
under the Muslim rule.' Hence, during Muslim rule all Non-Muslims were governed in
matters of their personal laws by their own traditional and customary laws.
In the words of Tahir Mahmood : The Muslim rulers of
India enforced the public law of Islam as the law of the land. But in the areas of private
law they applied Islamic law only to the Muslims. The law of Islam as a personal law
thus emerged in India as one of the various personal laws, along with those of the
Hinduss, Buddhist, Jains, Sikhs.!” which were fully protected by the Muslim rulers.
Hindus religious law and customs were indeed placed by the Muslim rulers of India at
par with the Muslim Personal Law.
It is an indisputable historical fact that
Hindus law infact reached the heights of scholarly development during the Muslim rule
in the country. "Before what is commonly called Muslim rule in the country, all law was
derived from what is now known as Hindus religion and its injunctions and precepts as
found in the Srutis and Smritis including the Holy Vedas, Dharmashastras, and
Dharmasutras. Legal treatise like the Manusmirti, Yagyavalkya Smriti and Kautilya's
Arthashastra, were legal codes of their respective times based on Vedic and Dharmic
foundations. The law given by these ancient Indian codes is now called Hindus law.
Development of this law did not stop after the advent of Islam in India. Muslim rulers of
the country did not interfere with non Muslims rules. it and left the process wholly free
from state intervention. Vijyaneswhara's Mitakshara (11th century) and Jimutavahan's
Dayabhaga (12th century) both were produced after the advent of Islam and were

accepted and acted upon as veritable codes of Hindus law - (the latter in eastern India

17 Tahir Mahmood, Muslim Personal Law : Role of the State in the Subcontinent, pp. 1-2 (1977).



and the former in the rest of the country) - during the reign of the succeeding Muslim
rulers. Devanna's Smriti Chandrika, the Dravida code of Hindus law , was also
produced in South India towards the end of 12th century A.D. In North India Vachaspati
Mishra's Vivada Chintamani and Mitramishra's Viramitrodaya appeared in the 15th and
17" centuries respectively the latter during the Mughal rule. At the peak of Mughal
authority in the country Western India witnessed emergence of Nikhanata's
Vyavharmayukha (17th century). All these work were legal codes of their ages based on
Hindus religious sources however taking into account the exigencies of the time. These
work eventually gave birth to the four sub schools of Mitakshara - (Madras, Mithila,

Banaras, Bombay) schools.

This massive development of Hindus law
during the so called 'Muslim rule' in India confirm the historical fact of an absolute
noninterference by the state at that time in the juristic evolution of indegenous law.'® To
confirm this attitude of exemption of personal law from the perview of state is reflected
in the writings of Prof. M.P. Jain a well known legal historian of our time when he says
about Mughal judicial systems in following words : Not much litigations came before
the Kazis because of the existence of village panchayats, and also because civil causes
among the Hinduss were decided by their own elders or Brahmins. The practice of the
Mughal government seems to have been to leave the Hinduss free to decide their cases
as best as they could.’® Thus it is crystal clear that the Muslim ruler never interfered in

the personal laws of Non-Muslims.
1.11 Personal laws in British epoch:-
The criminal law was the only law during the Muslim rule, which was largely common

to Hindus and Muslims with the exception of the application of oaths and ordeals. The

Muslim rule came to an end with the disintegration of Mughal Empire. Towards its end

18 Tahir Mahmood, Statute - Law relating to Muslims in India : A Study in Islamic and Cosntitutional
Perspective,

p. 8 (1999).

¥ M.P. Jain, Outlines of Indian Legal History, p. 39 edition (1972).



the Empire has already weakened to such an extent that the Governors of different
provinces had virtually usurped the whole power and became independent functionaries.
It is at this juncture that the Britishers came to India as innocent traders, as they were,
ultimately turned out to be the mercenaries and became the forerunners of British rule in
India.?’ The emergence of the British empire in India stands out as unique event in the
history of the world. Unlike many other empires, the huge edifice of this empire was
created by merely a company which was organized in England for fiirthering the British
commercial interests in overseas countries. During the British Raj in India as a matter of
colonial policy, it was politically expedient for the British not to interfere with existing
personal law in so far as they related to family and inheritence rights alone. Because the
main object of the East India Company, namely trade, commerce and exploitation on the
natural resources of the country, their primary motive was with law relating to trade and

commerce.

When the British established their hegemony over India (1757), they more or less
continued the Muslim pattern of judicial administration. But in the course of time, as
they consolidated their position, they completely changed the criminal law and
introduced their own system to deal with various matters of civil law.?! Legislative
immunity was granted to certain specified areas of Hindus and Muslim laws which, they
considered, were deeply interwoven with religion. During this period the Britishers in
India followed the policy of non-interference with the religious susceptibilities of their
subjects.

They thought that anything could not be wiser
than to assure by legislative Act, the Hindus and Muslims of India that the private laws,
which they reversely hold sacred and a violation of which they would have thought the
most grievous oppression, would not be superseded by a new system of which they must
have considered as imposed on them a spirit of vigour and intolerance.?? Their attitudes
towards Hindus and Muslim laws also appear to reflect the original Christian doctrine of

two distinct spheres of life, the temporal and the spiritual; the first being under the

20 M.P. Jain, Qutlines of Indian Legal History p. 5 edition (1981).
2L M.P. Jain, Indian Legal History (Bombay : N.M. Tripathi, 2nd ed., 1966).
22 ML.H. Morley, Administration of Justice in British India, p. 193(1858).



control of the state and the second under the control of the Church. The earliest trace of
the acceptance of this policy is found in the Charter of George Il, granted in 1753. The
Charter of 1753 was principally of the Europeans, and the Hindus and Muslims having
their own special customs were left free to dispose off their cases themselves lest
difficulty may arise by their custom being broken.

The Charter Act of 1753 expressly
exempted the Indians from the jurisdictions of Mayor's court and directed that such suits
and disputes should be determined by the Indians themselves, unless both parties
submitted themselves to the jurisdiction of the court. Warren Hastings throughout his
tenure of his office adhered very tenaciously for the policy of applying the personal laws
to the Hindus and Muslims. Hastings Rule reserving 'the laws of Koran' to the Muslims
and the laws of \Shastra' to the Hinduss was rephrased in the Cornwalis Code of 1793.
Thus the rule 'to each religious community to its own personal law' was, thus, firmly
established in the country when the British came here in the 17th century. Most certainly
it was not a gift from Warren Hastings, who arrived here over 150 years later as
Governor of the Calcutta Presidency under the Rule of the Overseas usurpers from the
Britain. When in his Judicial Plan of 1772, Warrent Hastings provided for the
application of 'law of the Koran' with respect to the Mohammadans and those of the
‘Shastra’ with regard to the Gentoos (Sec. 23). He was simply guaranteeing continuation
in force of the legal position regarding Hindus, Muslim laws well established in the
country since the begining of the Muslim rule. By no dint of imagination he can be said
to have introduced any new rule. What he did was to guarantee that the legacy of the
Muslim rule under which Hindus law was to apply the Hinduss and Muslim law to the
Muslims would not be changed. And this guarantee, notably, the British governor gave
only to serve the political interest of his masters - not by way of gift to the natives.?

The British policy towards Hindus and Muslim laws during the period of their dominion
over India may be discussed under the following heads, viz. :

(i) Legislation indicating their neutrality towards Hindus law and Muslim law;

(i) Legislation aimed at maintaining law, and order, good government, and introducing

social reform and applying them to all communities alike;

23 Tahir Mahmood, Uniform Civil Code, Fictions and Facts p. 43(1995).



(iii) Legislation on matters falling with is an the purview of Hindus law and Muslim

law, and

(iv) Interference with Hindus law and Muslim law through judicial interpretation.

As discussed above the British rule from its inception followed a policy of non-
interference in the religious matters of the Hinduss and Muslims. The Charter Act of
1753 exempted the Indians from the jurisdiction of the Mayor's courts and directed that
all disputes should be determined by the Indian themselves, unless both parties
submitted themselves to the jurisdiction of the court. In 1772 Warren Hastings exempted
the Muslims and Hinduss and it was directed that the matters relating to Muslims and
Hinduss will be determined according to Koran and Shastra.

The rule, requiring the application of Hindus
laws to Hinduss and the Muslim laws to Muslims was later extended to His Majesty's
Court of Judicature, i.e. The Supreme Court of Judicature at Calcutta, Madras and
Bombay, when these were established in 1773.2% To the list laid down by Warren
Hastings, succession was added in 1781 by the Act of Settlement. In 1793 Lord
Carnwallis rephrased the Warren Hasting's rule of 1774. In this way Hasting's policy of
preserving Hindus and Muslim law was generally supported by the British. Similar
provision was also enacted by an Act of 1797 and by the Government of India Act,
1915. The 1797 provision was passed for the guidance of courts in Madras and Bombay
and 1915 provisions for the guidance of the High Courts at Calcutta, Madras and
Bombay. Although the British did not directly interfere in the personal laws of Hinduss
and Mushms, their judicial mechanism, however, considerably influence the growth of
these laws. The plan of 1772 place the administration of justice in the hands of English
judges. Although this change was inoffensive, but it tended to mouldmtraditional
concepts.

The English judges used to consult Pandits and
Maulvis in matters relating to personal laws of Hinduss and Muslims, but nonetheless he
was a foreigner with a foreign background. He could only make his judgement conform
to what he thought was the law; his principal task was to search out a legal solution.

Needless to say, the role of judges in the pre-British system was primarily to put an end

2 M.C.J. Kagzi, "Advisability of Legislating a Uniform Family Law Code", 5 Jaipur L.J (1965), p. 193.



to dispute brought before them, but when the administration of justice fell into the hands
of British, the doctrine of precedent or stare decisis was introduced. Thus, the law which
hitherto had potentially existed in scriptural work and treatises now came to be fixed in
the case law of these new courts. Before the advent of the British judicial system, the
Hindus law was developed by commentaries and digests written by Hindus jurist. It is

they who interpreted the scriptural law.

But with the growth of case law this source began to dry up. In
Muslim law certain misleading decisions were given by the English judges. The classic
example of this is the judgement of the Privy Council in 4bul Fatah Vs Rassomoydhar
Chaudhry which was contrary to the principles of Islamic law relating to family wagfs.
Thus decision led to enactment of the Mussalman Waqfs Validing Act in 1913 with a
view to restoring the status quo. Another way to introduce English notions in Hindus
and Muslim, personal laws by using the so called fonnula of "justice, equity and good
conscience". This maxim has enjoyed a continued existence and has been repeatedly laid
down in a number of laws passed by the British. In fact, in the course of time justice,
equity and good conscience came to mean English law as far as applicable to the Indian

situation.

1.12 Codification of Laws in British India

During the British rule in India, except towards its close, no attempt was made to codify
the personal laws.?® As had been noted above, the British felt hesitant to interfere with
the customs

and religious-cum-legal principles applicable to the Hindus and Muslims. The first Law
Commission had, however expressed a desire to prepare their code for the personal laws
but, thereafter, it became an accepted tenet of British policy not to interfere with these

systems, to leave them severely alone and to modify them only to the extent there was

% Derrett, "The Codification of Personal Law in India : Hindus Law", 6 Indian Y.B of Int. Affairs (1957),
p.189.



demand for the same backed by a strong public opinion. The Second Law Commission

gave vent to this policy and the same was repeated by the fourth Law Commission.?®

In persuance of section 353 of the Charter Act of 1833,2' the first Law
Commission was appointed in 1834 and Lord Macaulay was appointed as its
Chairman. The first task set before the commission, under the instructions from
the Government of India, was to prepare a draft penal code for India.

The commission prepared the required draft and submitted it to the Government
on October 14, 1837, before Macaulay's departure from India. Meanwhile the
Britishers had penetrated into Muffassils and the absence of lex loci posed many
problems there. There was no lex loci or territorial law for persons other than
Hinduss and Muslims in the Muffassils. While within the presidency towns, a
lex loci prevailed in the absence of personal or other special law.

In different reports submitted by the commission from 1866 to 1869, many
legislative enactments were made, such as the native Converts Marriage
Dissolution Act, 1866, Indian Divorce Act, 1869. Other legislations that came
into existance in the era of third Law Commission were the Hindus Wills Act,
1870; Special Marriage Act, 1872;

The Indian Evidence Act 1872; The Christian Marriage Act 1872, which has
now been amended by the Child Marriage Restraint (Amendment) Act, of 1978.
A study of the legislative activities of the period of 1862 to 1872 points out that
on the one hand the Third Law Commission was busy in making its contribution
to the codification of the Indian law, on the other hand. Sir H.S Maine and Sir
James F. Stephen, both respectively as the law members of the Government
played a vital role in the shaping of the codification of the laws in various
spheres.

Some of the more legislations this time were the Married Women's Property
Act 1874; The Indian Majority Act 1875, The Bengal Mahammedan Marriages
and Divorces Registration Act 1876.

% ibid
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e The First legislative measure relating to any subtantive provision of Muslim
Personal Law was enacted in British India was Avadh Laws Act of 1876. This
was an Act of regional covering ten districts of Uttar Pradesh which constituted
the erstwhile Oudh state.” On the suggestion of Sir Syed Ahmad Khan, the
government thought it expedient to make a law empowering itself to appoint

Kazis in any area if demanded by a sizeable number of local Muslims.?®

e Hence the Kazis Act 1881 was enacted. Other important legislation which need
to be mentioned in this context are the Transfer of Property Act 1882; The
Guardians and Wards Act 1890; The Bengal Protection of Mohammadan's
Pilgrim Act 1896. Although, the new statutes applied alike to all people
irrespective of their religious affiliations, the effect of some of the provisions
was to limit the Hindus and Muslim laws in their own spheres of application and
to introduce in English common law.?®The Caste Removal Disabilities Act ...
abrogated the Hindus and Muslim laws of property in regard to apostates. Many
laws were passed introducing reforms in the old Hindus law.

e In most cases, the innovating Acts had the support of Hindus community, but
conservative and orthodox Hinduss weaved these innovations as encroaching
upon their religious practices.

e The Hindus Widow Remarriage Act 1856, permitted a Hindus widow to
remarry. Legislation enabling a widow's remarrige was contrary to Shastric
prohibition. Although in ancient India widow remarriages were permitted in
special cases and were commonly resorted to amongst certain classes in certain
areas, they came to be opposed by the majority of Hinduss on religious grounds.

e The Hindus Wills Act of 1870 for the first time conferred a power of
testamantory disposition on Hinduss; which were previously unknown to

Hindus law.

28 Anam Abrol, "Codification of the Personal Laws during British Rule in India - An Appreciable
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e The Indian Majority Act 1875 fixed 18 as the age of majority the Act applied to
Hinduss in all matters except marriage, divorce and adoption. Many other Acts
such as the Hindus Inheritance (Removal of Disabilities) Act 1928; The Hindus
Law of Inheritance (Amendment) Act 1929; Child Marriage Act of 1929 Hindus
Women's Right to Property 1937 etc. were enacted.

e In the field of Muslim law very little legislative activity is found. Most statutes
were enacted to restore the orthodox Muslim doctrines. The four central statutes
were passed during the British India. The Mussalman Validating Act, 1913;
The Muslim Personal Law (Shariat) Application Act of 1937; The Insurance
Act of 1938 and The Dissolution of Muslim Marriage Act 1939. The
Mussalman Validating Act of 1913 was passed to undo the effect of the
judgement given by Privy Council in Abul Fata Case.*

e The Muslim Personal Law (Shariat) Application Act, 1937 was passed to fulfill
the desire of Muslim community to replace customary laws which was causing
hardship to Muslim women, till that time, governed by Hindus Customary law.

e The Insurance Act of 1938 was passed in order to solve certain difficulties
regarding the assignment of insurance policies in regard to Muslims. The
Dissolution of Muslim Marriage Act, 1939 gave Muslim women certain rights
to get their marriages dissolved by the court.

e In the light of the above discussion, it is submitted that there were several
factors which were responsible for the shift of British policy of neutrality
towards Hindus and Muslim law, i.e. their desire to remove anachronistic
practices from religion, improve the lot of women, achieve uniformity and
certainty in the law, overwhelming support by religious leaders for their
legislative innovations and later participation of Indian in law making process.
Further it is clear that the origin of personal laws lies with different religions.3!

e In ancient India there was not much distinction between personal law and
public law. Religion played a very important role in regulating the affairs of the

people. During Muslim rule in India which lasted about 700 years the state did
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not interfere in the personal laws of the other communities i.e. Hindus,
Christians.

e The Muslim personal law enjoyed complete immunity during this period.
During the 150 years of British domination the position was almost similar to
that of Medieval period and the personal laws of Muslims and Hinduss were to a
large extent immune from state legislation. Whatever changes were introduced
in Hindus law they were introduced to rectify some apparent injustice to certain
sections of Hindus society.

e Whether they be untouchables, widows or minor children. Similarly, the Acts
which were passed exclusively for Muslims were enacted mostly on the
demands of the Muslim community either to rectify misinterpreted judgement or
to restore the correct Islamic position in place of customary law applicable in
many Muslim communities who had converted from Hindusism. More or less
the Britishers were hesitant to introduce their ideas in the personal laws of
Hinduss and Muslims. They thought that interference with the existing system
of law might be resented by the Indians as an interference in their religion based
laws. The Britishers were very careful not to injure the religious susceptibilities
of the Indians.

However, when they consolidated their position in India they gradually introduced their

system nevertheless left the personal laws of Hinduss and Muslims to perpetuate.

Chapter-2

Legislation on personal laws

2.1 The Hindus law and the legislation:-
1. In India, many laws were passes to introduce reforms in the old hindu law. The
study of Hindu law discloses that in most of the cases, the innovating Acts, had

the support of te enlightened sections of Hindus, but the conservative and



orthodox hindus viewed the innovations as an invasion upon their religious
practices. It is thus crystal clear that the legislation touched all topics, namely,
marriage, succession, caste, inheritance, etc. earlier considered sacrosanct and
beyond the legislative pale. In 1856 the Hindu window Remarriage Act
legalizing remarriage of Hindu widows was passed at the instance f a reformist
sections of the hindus.*?legislation on widow Remarriage was considered as
being against the injunction of shastras. Although in ancient india widow
remarriages were permited in special cases and were even prevalent amongst
certain classes of people of certain localities before the passing of the Act,they
were opposed by the majority of hinduss on religious grounds.®® Then came the
hindu womens right to property Act,1937, conferring on hindus women ‘s Right
to property than they had previously. This Act made revolutionary changes in the
area of hindus law of joint Family,coparcenary, partition, inheritance etc. The
Indian Majority Act,1875, fixed the age of majority on completion of the
eighteenth year. It applied to hindus in all matters except marriage,divorce, and
adoption. In 1929, child marriage Restraint Act was passed to Discourage the
practice of existing child marriages. The minimum marriage age for male was
fixed 18 year whereas for a female it was 15 year. In 1946, the Hindus married
Women’s right to separate Residence and maintenance Act was enacted
enabling a hindus women to claim separate residence and maintenance

mentioned in the Act even without dissolving the marriage.®* Many other Acts®

2.2 Muslim Law and the legislation :-

The legislative activitiy concerning muslim personal law in india during the British
regime was very little. The attitude of non-interference adopted by the British
administrators in the case of Hindus law Reflected much more tenaciously in case of

muslim law. Changes made in the Hindus law were far greater than those made in
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muslim law. Only a few changes through legislation were made in muslim law because
of a wrong notion and misleading belief that muslim law is totally opposed to changes
and is entirely devoid of Flexibility and dynamism. Muslim law as usual with other
personal law is subjected to two forces pulling in opposite directions.® On the one hand
there are conservative forces trying to keep Muslim law without any change strictly in
accordance with the Koran and with the Hadith and there are, on the other hand forces
trying to modify the archaic law in accordance with the changing need of the society.®’
The three Acts which affected Muslims as well are the Caste Disabilities Removal Act,
1850, the child marriage Restraint Act, 1929, and the dowary Prohibition Act,1961.
The three central statutes passed during the British period are: The Wakf Act,1937, and
the Dissolution of muslim marriage Act,1939. A change was effectuated in the muslim
law in 1913 when the legislature enacted the Mussalman Wakf (validating) Act. This
was to undo the effect of the privy council ruling in the famous case Abdul Fata
Mohammad Ishak v. Rusomoy Dhur Chowdhary. The muslims regarded this judicial
dicta as being inconstant with the true view of the shariat. However, it went further and
declared such a wakf void ab intio. This did appear to be an invasion. The strong
emotional reaction of the Indian muslims against this decision finally obtained the
enactment of the mussalman Wakf validating Act of the 1913 which nullified the
decision of privy council in Abul Fata’s case. This was apyrrhic victory for muslims;
it’s social consequences were devastating. It blocked any initiative by the muslim upper
class in the direction of industry. It perpetuated a patetic class of pensioners devoid of
economic initative who were in the long run, bound to become a drag on the
community.

The Particular sect like ““ khojas, vohras menons” change his own hindu
Religion and Accept the Islam . they leave our Hindus religion, but they follow the
some hindu rituals which were related sucession or inheritance, they were in a
uninterrupted way to observe the hindus law as customary law.* The orthodox Muslim
opinion did not relish this situation. Therefore,in 1937, the muslim personal law

(shari’at) application Act was passed with a view to abrogate these customs and bring
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these communities under the Muslim law.*® Danial Latifi is of the view that muslim
personal Law (Shariat) Application Act was Passed Primarily to improve the status of
muslim women by restoring the custom-eroded right due to them under the muslim

law.*® As the statement of objects and reasons points out:*

The status of muslim women under the so called, customary law is simply
disgraceful. All the muslim womens organizations have therefore commended the
customary law as it adversely affects their rights. The Act is an important land mark
demand that the muslim personal law (shariat) be made applicable to them.

Another legislation enacted in 1939 was the Dissolution of the muslim marriage Act
which gave the muslim wife the right of judicial separation from her been denied to
certain circumstances. Such as right had been denied to her earler, perhaps because the
courts followed mainly the Hanafi school of interpretation of the muslim law. The Act
was based on Islamic law of the Maliki school Which is more liberal than the Hanifi
school as far as the right of a muslim women to obtain a divorce is concerned.*? as
muslim women was given right to obtain dissolution of marriage on nine grounds. These
are mainly the ground which a maliki school recognizes for muslim women to claim a
divorce. This is the only legislative measure which has introduced a substantial reform
in the muslim law over a long period of time.*® But the Act does not in any way restrict
the arbitrary power of a muslim husband to pronounce talag.** The Act,though opposed
by the followers of Hanifi school of Muslim was passed on the Representation of other

Muslims.

2.3 Christian and Parsi Laws and the Legislature
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India, being a meeting ground of all the major religions of the world, has a multiplicity
of family laws.*® Thus like Hindus and Muslims, Christians, Parsis and Jews are also
governed by their personal laws in their family matters. The Christians have their
Christian Marriage Act, 1872, the Indian Divorce Act, 1869 and the Indian Succession
Act, 1925. These Acts deal with the laws of marriage, divorce and succession for the
Christians. The laws relating to marriage and divorce, being very old, do not fulfil the
requirement of the Christian community in modern times. Keeping this fact in view a
Bill, to amend and codify this law, entitled ‘the Christian Marriage and Matrimonial
Causes Bill’, was pending before the Parliament in 1962. When that Parliament was
dissolved that Bill lapsed.*®

As far as Parsi community is concerned efforts were made, as early as 1835, by
the members of the Parsi community to have laws suitable to their social requirements,
but these early efforts proved abortive. Ultimately, in 1855 the ‘Parsi Law Association’
was established for the purpose of drafting special Bills for laws applicable to Parsi
community relating, inter alia, to the law of marriage and divorce. The Act that was

passed as a result of this, was the Parsi Marriage and Divorce Act, 1865.

This Parsi Marriage and Divorce Act, 1865, was based on the Matrimonial
Causes Act, 1857, of England and its principal effect was to make Parsi marriage
monogamous. Since then the circumstances altered. Moreover the Parsi Marriage and
Divorce Act, 1865, was itself defective in many respects. Adultery by itself or adultery
coupled with some other offence, were the only grounds for divorce under that Act. On
no other ground could marriage be dissolved under it. Again a section of the Act
empowered only the wife to ask for judicial separation on the ground of cruelty, or
because her husband brought a prostitute in his house; the husband had no remedy by
way of seeking judicial separation. To remedy these defects the present Act, i.e. the
Parsi Marriage and Divorce Act, 1865, was enacted. In addition to this Act, the Parsi
have their own separate law of inheritance contained in the Indian Succession Act, 1925,

which is somewhat different from the rest of the Succession Act.*’
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There is also the Special Marriage Act, 1954, which is a secular code of marriage
law of a general nature under which any two Indians irrespective of their religion may
marry. A couple married under this law comes to be governed by the Indian Succession
Act, 19258

It is evident from the foregone discussion that in the British period most of the
legislative ventures in the realm of personal laws were sporadic and pieces-meal, and
were undertaken to meet a need here and a demand there. They were careful not to
injure the religious susceptibilities of the Indians. They, however, passed corrective and
reformative legislations, mostly in response to strong public opinion in favour of those
changes. After independence, the Indian legislature took some significant steps of
codification of Hindus law. Since the opinion of the Muslim masses is not in favour of

the codification of Muslim law, very few steps have been taken in this direction.
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Chapter-3

Constitutional Provisions and personal laws

The Constitution of India is the Supreme Law of the Land. It is not a document which
sets out the frame-work and the principal functions of the organs of the Government of a
State, but it also lays down the basic principles on the touchstone of which the legality
and constitutionality of other laws are determined in the prevailing socio-economic and
political trends or requirement. It is because of this, the relationship between the
‘Constitution of India’ and ‘personal laws’, becomes pertinent to be discussed; the same

has been attempted in the instant chapter.

For the sake of clarity this chapter deals with the ‘Personal Laws and the
Constituent Assembly’, ‘Personal Laws and Legislative Powers’, ‘Personal Laws and

the Fundamental Rights” and ‘Personal Laws and Article 44.’

3.1 Personal Laws and Legislative Powers

As far as the legislative powers on the matters relating to personal laws, are concerned,
Article 372 of the Constitution is the most important article. This article provides for the

“continuance of the existing laws and their adaption”. It runs as follows :

(1) Notwithstanding the repeal by this Constitution of the enactments referred to in
article 395 but subject to the other provisions of the Constitution, all the law in
force in the territory of India immediately before the commencement of this
Constitution shall continue inforce therein until arrested or repealed or amended

by a competent Legislature or other competent authority.

(2) For the purpose of bringing the provisions of any law in force in the territory of
India into accord with the provisions of this Constitution, the President may by
such order make such adaptation and modifications of such law, whether by way

of repeal or amendment, as may be necessary or expedient, and provide that the



law shall, as from such date as may be specified in the order, have effect subject to

the adaptations and modifications so made, and
(3) any such adaptation or modification shall not be questioned in any court of law.
(4) Nothing in clause (2) shall be deemed:

(@) To empower the President to make any adaptation or modification of any law
after the expiration of three years from the commencement of this

Constitution; or

(b) To prevent any competent Legislature or other competent authority form
repealing or amending any law adapted or modified by the President under the

said clause.

The expression “law in force” in this article shall include a law passed or made
by a Legislature or other competent authority in the territory of India before the
commencement of this Constitution and not previously repealed, not withstanding that it

or parts of it may not be then in operation either at all or in particular areas.

The phrase “all the law in force” in this article includes statutory, customary and,
it reasonably seems, also personal laws.*® The language of article 372 (1) is analogous to
section 292 of the Government of India Act, 1935, which also recognized the continued
application of “all law in force” then. The Federal Court in United Provinces v. Atigqa,>
had held that the phrase included also non-statutory law including personal laws. Even
after the commencement of the Constitution the High Courts of Rajasthan, >
Hyderabad, 2 Calcutta, °* Madhya Pradesh, > and Bombay > have confirmed the
applicability of article 372 to personal laws. This article, in any case, is the only

provision of the Constitution under which personal laws can be claimed to have been
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recognized. If we do not apply it to personal law, those laws are left without any

constitutional recognition.®®

As regard the constitutional postulate of continuity and change in the matter of
pre — 1950 laws, at the time of the commencement of the Constitution a variety of
personal laws-both codified and un-codified was applied to various religious and ethnic
communities. By virtue of article 372 of the Constitution all these laws, of every variety,
got a statutory lease for all such law extended till “further action”, if any, by a
“competent authority”. As specified in article 372 (1), this “further action” could be
taken in the form of alternation repeal, amendment, or adaptation. The principal
“competent authority” that could take any such ‘action” would, of course be Parliament
or a State Legislature. An executive authority, however, could also exercise the power of

delegated legislation.

The question if the power of adaption and modification of the existing laws,
conferred by article 372 (2) on the President of the Republic, could be exercised by him
also in respect of an uncodified law or custom has not been free form difficulty.
However, since that power was not exercised by the President within the stipulated
period of three years from the commencement of the Constitution, this question is now

rather redundant.

It is notable that all the three lists in Schedule VII of the Constitution include
even those subjects to which traditionally the personal laws should apply. List 1l
(mentioning subject on which both Parliament and state legislatures can make laws)

specifies the following:

(a) Marriage and divorce; infants and minors; adoption; wills, intestacy and
succession; joint family and partition; all matters in respect of which parties
in judicial proceedings were immediately before the commencement of this

Constitution subject toothier personal law.>’
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(b) Transfer of property other than agricultural land; registration of deeds and

documents.®®

(c) Charities and charitable institutions, charitable and religious endowments and

religious institutions.>®

List Il (specifying the subjects on which state legislatures can make law)
includes burial and burial grounds,® “rights in or over land”®* (covering succession to
agricultural lands) and administration of justice and organization of courts at the district
level.®2 In List — I reveal to Muslim law is “pilgrimage to places outside India”® Under

this Provision Parliament can make laws regulating Haj and Ziyarat.

Thus, nearly the entire gamut of subjects which traditionally fall within the ambit
of personal laws, has been placed at the disposal of either the state legislatures or

Parliament.
3.2 Personal Laws and the Fundamental Rights

Although, in theory, there is no constitutional restriction on the legislative power
of the State in respect of personal laws, the policy of successive governments at the
Centre has lead to their continued exemption from direct interference. Thus, by virtue of
the main provision of article 372, those part of pre-Constitution personal laws-both
codified and unmodified and applicable to whichever community that have not unit
today been touched by any “competent authority” remain in force, as before. Apart
from these laws, new personal laws have been enacted by the Parliament for the
majority community bringing the Hinduss, Sikhs, Jain and Buddhists under the umbrella
of these new legislations. However, the traditional laws of all these communities not

covered by these new enactments are still applicable to them.

The question is whether the existence of various personal laws, full of conflicting

features and applicable to different religious communities, is in itself inconsistent with

58  Entry 6. List — III Schedule VII of the Constitution of India.
59  Entry 28. List — III Schedule VII of the Constitution of India.
60  Entry 10.. List — III Schedule VII of the Constitution of India,
61  Entry 18. List — III Schedule VII of the Constitution of India.
62  Entry 5. List — III Schedule VII of the Constitution of India,
63  Entry 20. List — III Schedule VII of the Constitution of India.



the fundamental rights enshrined in Part 11l of the Constitution. Or, are personal laws
supra-fundamental rights ? The following discussion, in this section, throws light on
these issues. Intended here is the determination of the relationship between fundamental

rights and personal laws.
(i) Personal Laws and Article 13
Art 13 of Part 11l of Constitution of India enunciated the following general principle :

“All laws in force in the territory of India immediately before the commencement
of this Constitution, in so far as they are inconsistent with the provisions of this

part shall, to the extent of such inconsistency, be void.”

Clause (2) of the same article restraints the State from making any law which
“takes away or abridges the Fundamental Rights”. The fundamental rights include, inter
alia, (a) equality before law and equal protection of laws culmination into prohibition of
discrimination against any citizen on grounds only of religion, race, caste, sex or place
of birth% and (b) religious and cultural freedom. “All laws in force” in India at the time
of the commencement of the Constitution, if repugnant of to these primary fundamental

rights, have to cease to apply in any manner whatsoever.

The questions is whether it is permissible under the Constitution that the
Muslims, Hinduss, Christians, Parsis and Jews of Indian be governed by different sets of
religion-based laws relating to marriage and inheritance, etc. Are the personal laws not
hit by fundamental rights? The answer to these questions depends on whether the phrase

“all laws in force” used in article 13(i) covers personal laws too or not.

Article 13 itself says that law “includes any ordinance, order by-law, rule,
regulation, notification, custom or usage having in the territory of India the force of
law”® It further mentions that ‘law in force’ “includes laws passed made by a legislature
or other competent authority in the territory of India before the commencement of this
Constitution and not previously repealed, notwithstanding that any such laws or any part

therefore may not be then in operation either at all or in particular area”®® Personal law
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is not specified here in this article. Are, then, the words used in article 13(3)(a)&(b)
wide enough to include personal laws; or was a reference to personal laws deliberately
omitted? The use of the word ‘include’ shows that the lists are not exhaustive and could
extend to rules of conduct not specified in them. The history of enactment of this article
and of some other constitutional provisions (article 19, 25, 44) shows that the
Constituent Assembly did not intend to exempt personal laws from the legislative
competence the State. Do then, the different personal laws becomes automatically void

in terms of article 13(1)? The answer to this question is not free from difficulty.

In State of Bombay v. Narasu Appa Mali® (a case under the Bombay Prevention
of Hindus Bigamous Marriage Act, 1946), it was argued before the Bombay High Court
that the rule of Muslim personal law permitting bigamy had become void, after the
commencement of the Constitution, by virtue of article 13(1), since it allowed Muslim
men to have more than one wife while the Bombay Act of 1946 forced Hinduss to stick
to monogamy. Chief Justice Chagla and Justice Gajendragadkar (as they then were)
thereupon examined in details if article 13 (1) was applicable to personal laws; and they

arrived at the negative finding. The following points were stressed by the Chief Justice.

i.  The words ‘custom and usage’ used in article 13 do not include personal laws.

‘Custom or usage is deviation from personal law and not personal law itself’.

ii.  Relisting the difference between customary law and personal law, The
Constituent Assembly, in defining ‘law’ under article 13 has expressly and
advisedly used only the expression custom or usage and has omitted personal
law. This is a ‘very clear pointer’ to the intention of the Constitution making

body to exclude personal law from the purview of article 13.

iii.  There are other ‘pointers’ as well. Article 17 abolishes untouchability.... Article
25(2)(b) enables the state to make laws for the purpose of throwing open of
Hindus religious institutions of a public character of all classes and sections of
Hinduss. Now, if Hindus personal laws became void by reason of article 13 and
by reason of its provisions contravening any fundamental rights, then it was

necessary specifically to provide in Art 17 and Art 25(2) for certain aspects of
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Hindus personal law which contravened articles 14 and 15. This clearly shows

that only in certain respects the Constitution has dealt with personal law.

The very presence of Article 44 in the Constitution ‘recognizes’ the existence of
separate personal laws. Entry No. 5 in the Concurrent List gives power to the

legislatures to pass laws affecting personal laws.

It is clear from the language of article 372 (1) and (2) that the expression ‘laws in
force’ used in this article does not include personal law, as article 372 entitles the
President to make adaptations and modifications to law in force by way of rpeal
or amendment, and it cannot be contended that it was intended by this provision
to authorize the President to make alterations and adaptations in the personal

laws of any community.
The Chief Justice concluded his arguments observing

“Although the point urged before us is not free from difficulty on the whole, after
a careful consideration of the various provisions of the Constitution we have
come to the conclusion of personal law is not included in the expression ‘law in
force’ used in articlel3 (1) "%®Justice Gajendradkar agreed with all arguments of
C. J Chagla and added that article 13(1) applied to “what may compendiously
be described as statutory laws”, that is say, laws, “passed or made by a
legislature or other competent authority”® He added that the Muslim and
Hindus personal laws, whose foundations were their respective “scriptural texts”,
could not be said to have been passed or made by the legislature or competent

authority and therefore “do not fall within the purview” of article 13 (1).7

Similar opinion were in later years expressed by the High Courts of Madras,’

Punjab’, Karnataka”, Madhya Pradesh™® and Manipur.” Until this day, the court has

said that either the continued application of separate personal laws is, or the exclusive
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reform of any one of them could be, ultra virus part 11l of the Constitution. In 1959 the
Supreme Court of India of India expressed an opinion that application of different
endowment administration laws of different religious communities was not
unconstitutional™®. Before and after that date in numerous cases the Supreme Court has
taken the note of the existence of separate personal laws and applied them to respective
communities without questioning the legality or the constitutionality of the personal-

law system.

The judicial opinion of the two great judges of the time namely late M.C. Chagla
and late P.B. Gajendragadkar in Narasu Appa’s case,’’ has been dissented from by the
eminent scholars like D.D. Basu,” H.M. Seervai’® and Mohammad Ghause®, who are
convinced that all personal laws including their non-statutory parts are hit by article
13(1). The Chagla-Gajendragadkar verdict pronounced in 1952 has, however, been
followed, though often silently and without specific reference, by all the higher courts

in the country.

In its recent decision in Krishan Singh v. Mathura 4hir®, the Supreme Court has

categorically ruled that :
“Part 111 of the Constitution does not touch upon the personal laws.””

This judgment has been vehemently criticized by Justice A.M. Bhattacharjee in
his M.N. Bose Lectures of 1981%. It is, however, submitted that this was the only way
in which the various provisions of the Constitution relating to personal laws, apparently
generating various kinds of tensions and conflicts, could have been reconciled by the

Supreme Court.
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(ii) Personal Laws and Art 14 and 15

So far as the applicability of Part 111 of the Constitution to non-statutory personal
laws is concerned, the question that has been particularly, raised is whether the religion
and sex-based diversities found in the fabric of any such laws would be affected by the
equality-clauses of the Constitution contained in articles 14 and 15. It is alleged and all
classical personal laws particularly those applicable to Hinduss and Muslims — abound
in discrimination between persons on the basis of religion or sex. Much such alleged
discrimination under various laws have been brought to the notice of the courts; but the
courts —so-far convinced that Part 1l of the Constitution does not hit non-statutory

personal laws-have generally left those laws intact.

For instance, in Nalini v. State of Bihar,®* the Patna High Court held that rule
that daughters cannot be coparceners is not hit by the provisions of article 15 of the
Constitution. In Mukta v. Kamalaksha,® the Karnataka High Court held that the
legitimate illegitimate distinction in the matter of children’s maintenance rights under
the conventional Hindus law does not effect an unconstitutional discrimination. The
Punjab High Court once refused to test, on the touchstone of article 15, the High Court

curbs on the power to dispose of ancestral property.®

It is interesting to note that recently, the Supreme Court of India in Ahmedabad
Women Action Group v. Union of India,® dismissed three writ petitions which
challenged the constitutionally of various provisions of different personal laws on the
ground, inter-alia, of being violative of articles 14 and 15. The Court observed that the
“questions involved in the case were the issue of State policies with which the court will
not ordinarily have any concern.” The same opinion was expressed by the Apex Court in
Maharshi Avadhesh v. Union of India.88 The judicial trend, so far, clearly indicates the
reluctance of the Courts to determine the constitutionality of various personal laws on

the touchstone of articles 14 and 15.

(iii) Personal Laws and Religious — Cultural Freedom
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Article 25 of the Constitution provides :

(1) Subject to public order, morality and health and to the order provisions of this
part, all persons are equally entitled to freedom of conscience and right freely to

profess, practice and propagate religion.

(2) Nothing in this article shall affect the operation of any existing law or prevent

the State from making any law.

a. Regulating or restricting any economic, financial, political or other

secular activity which may be associated with religious practice;
b. Providing for social welfare and reform.

Article 26 gives to “every religious denomination or any section thercof” the
right “to establish and maintain institutions for religious and charitable purposes” and
“to make its own affairs in matters of religion”. Article 29 (1) says that any section of
the citizens which has, inter alia, a “distinct culture of its owns” shall have a right “to
conserve the same”. The question before us is if the terms “religion”, “affairs in matters
of religion” or “distinct culture” include the religion-based personal laws of any
community. If that is not so personal law will be a “secular activity associated with

religion” which the state can regulate.

A large number of Muslims have a firm conviction that their personal law is a
part of their “religion” and “distinct culture” within the meaning of these terms as used
in article 25 and 29 respectively and that since it is a “matter of religion” within the
meaning of article 26, their community should have a right to manage it itself. An
important question in this regard is who will decide whether a particular thing is a part
of religion, culture or religious affairs? Will the conviction in that behalf of a particular

community itself be given any consideration in determining that question?

In Ratilal Panchand v. State of Bombay,® the Supreme Court had held that
subject to the restriction which Article 25 imposes, every person has a fundamental
rights “not merely to entertain such a religious belief as may be approved of by his

judgment or conscience but to exhibit his belief and ideas in such overt acts as are
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enjoined or sanctioned by his religion...” In another case®® the Supreme Court said that
“Religious practices or performance of acts in pursuance of religious belief are as much
a part of religion as faith or belief in particular doctrines.” How would, then, religion,
belief and practices be distinguished from “secular activity associated with religious
practices” [art. 25(2) (a)]? Further, what is the scope of “social welfare and reform” [art.

25(2)(b)] vis-a-vis religious beliefs and practices?

In Mulla Tahir Saifuddian v. State of Bombay,®! the Supreme Court observed
that for the application of Article 25(2)(a) it is necessary to classify religious practices
into such as are essentially for a religious character and those which are not. In Durgah
Committee v. Hussain,®? it said that whether a religious practice is an essential part of a
religion is an objective question to be determined by the court and that the view of a
religious denomination itself is not final.%® It is in the light of these judicial decisions
that we have to examine the place of personal law as an essential part of Islamic
religion, a Muslim will ordinarily give an emphatic affirmative answer. There is no
dearth of statements made by Muslim Ulema, lawyers and politicians, or of resolutions
adopted at Muslim conferences, asserting that the Muslims personal law is a part of
Islamic religion. But in view of Supreme Court decision in Durgah Committee case,

their conviction is not decisive in the matter and is subject to judicial scrutiny.

As regards polygamy, the Allahabad High Court has held, in two different cases,
that contracting a bigamous marriage cannot be said to be an integral part of either the
Muslim or the Hindus religion,94 “It may be”, said justice Oak in the first case, “that
under the personal law of Muslims one may have as many as four wives. But | do not
think that having more than one wife is a part of religion... So a legislative requirement
to the effect that a Mussalman may not have more than one wife does not amount to
interference with freedom of conscience or interference with the right to profess,

practice and propagate religion.”

In Narasu Appa’s case Justice Chagla had said:
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“If religious practices run counter to public order, morality or health, or a policy
of social welfare upon which the state has embarked, then the religious
practices must give way.... Marriage is undoubtedly a social institution, an
institution in which the state is vitally interested. Although there may not be
universal recognition of the fact, still a very large volume of opinion in the world
today admits that monogamy is a very desirable and praise worthy institution. If,
therefore, the state of Bombay compels Hinduss to become monogamists, it is a
measures of social reform the state is empowered to legislate with regard to
social reform under Art. 25(2) (b) notwithstanding the fact that it may interfere

with the right of a citizen of process, practice and propagate religion.”®
The learned Chief Justice added :

“It must not be forgotten that in a democracy the Legislature is constituted by
the chosen representatives of people. They are responsible for the welfare of the
State and it is for them to lay down the policy that the state should pursue.
Therefore it is for them to determine what legislation to put on the status book in
order to advance the welfare of the state. If the Legislature in its wisdom has
come to the conclusion that monogamy tends to the welfare of the state, then it is

not for the courts of law to sit in judgment upon that decision.”®

Thus, bigamy is not recognized by the courts either as “an essential part” of any
religion or as a “religious practice.” Most probably the same will be the judicial attitude
toward unilateral divorce in Islamic law, since it cannot be proved by any strength of
arguments that Islam enjoins as husband to away with his wife by a unilateral and
arbitrary action. But how about the shares of various heirs in the scheme of inheritance
which are specially the part of their personal laws to be an “integral part” of their
religion. It seems that, in regard to Muslim, marriage and divorce can be more easily
ascribed to realm of “secular activities associated with religion” than inheritance and

succession. The matter will however, have to be decided by the courts.
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From the discussion so far it can be inferred that in spite of the absence of a clear
cut distinction between “essentially religious” and “secular” activities, the judicial trend
is such the personal laws do not find the protection of Religious Freedom guaranteed

under article 25.

The place of the personal law system in the scheme of article 26 guaranteeing to
every “religious denomination” the right to manage its own “affairs in matters of
religion” will, of course, be determined by how one interprets the various provisions of
article 25. If “practice of religion” does not include adherence to personal laws and if
matters now regulated by personal laws are in fact “secular activity associated with

religion”, obviously Art 26 cannot apply to personal laws.%’

But what is, or should be, the place of personal laws under article 29 of the
Constitution — guaranteeing to all sections of citizens the fundamental right to
“conserve” their “distinct culture”? Personal law may not be part of religion, but is it
part of culture? Personal law may not be part of religion, but is it part of culture? Is it
part of our culture how to from a family and live our domestic life? Or, culture only
means how we dress up, sing and dance? Will it be wholly absurd if a particular section
of citizens claims that its age-old personal law is a part of its “distinct culture”? Notably
there is no clause in article 29 enabling the state to regulate “secular activity associated
with culture.” Who will, then, have the authority to adjudicate upon the assertion of a
section of Indian citizenary that its distinct culture is found in its personal law? And if it
accepted that personal law is a part of culture, will article 29 come into conflict with
article 25 or with article 14 and 15? No answers seem to have been given to these

questions.®®

(iv) Fundamental Rights as the strategy for attaining Uniform Civil Code

In a normative constitutional system which guarantees basic human rights to the

subjects any of the actions of state directly or indirectly permitting, assisting, or
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enforcing discriminatory or unjust practices made by the people even in their
interpersonal relations is basically control legem. There is no reason why the blessings
of civil liberty should not percolate to the levels of inter-personal relations. From the
view point of strict constitutionalism there cannot be a different conclusion, especially in
the Indian context. But unfortunately, the development of law in this regard does not
augur well. The result is that the natural elasticity in fundamental rights could not be

made use of the full extent to incorporate the welfares’ goal of fair and just civil code.

Under Article 13 of the constitution every law contravening any of the
provisions of Part 111 is declared to be void. Under Article 14 it is ordained that the state
shall not deny to any person equality before law and equal protection of the laws. When
state agency is made use for implementing customs, usages, and laws allowing
discrimination in the matter of matrimonial rights, succession, partition, maintenance
and guardianship. There is clear violation of Art. 14.°° As per Art. 21 of the constitution
everyone is entitled to personal liberty and its deprival shall be in accordance with the
procedure established by Law. Recent decisions of the Supreme Court have established
that such procedure shall be just, fair and reasonable.® As family is a form of
association it is amenable only to reasonable restrictions by the laws on the ground of
public order and morality. On the whole these constitutional provisions insist on fair

conditions even in the sphere of personal law.

In addition, there are provisions enabling or directing the state to bring about
social reforms. According to Article 25(2)(b) nothing in this article, (namely, Art. 25(1)
guaranteeing freedom of religion) shall affect the operation of any existing law or
prevent the state from "making any law providing for social welfare and reform..."
Under Art. 15(3), State is empowered to make laws creating special provisions for
women and children. Further the right to conserve religion under Art. 29(1) cannot be
interpreted to protect personal laws either for the reason that personal law is not an
essential matter of religion or for the reason that state is enable to make a social reforms
under art. 25(1).
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The application of Part Il of the Constitution as touchstone to test the
constitutional validity of personal laws revolves around the issue whether personal law
is law at all for the purpose of Part 111 of the Constitution. Logically speaking this is an
unnecessary controversy because personal law either based on custom or in the form of
statutes is a set of legal norms regulating the behavioural rights and obligations of
people and is enforced by court of law or by state power. However, in State of Bombay
v. Narasu Appa Mali,'®! the Bombay High Court in answering the question whether
Hindus Bigamous Marriage Act, 1946 which imposed prohibition upon bigamy only
upon Hinduss and not upon Muslim, held that since personal law was not law under Art.
13 the need of testing it under Art. 14 did not arise at all. Chagla C. J. and
Gajendragadkar J. laid emphasis on omission of the term personal law in Art. 13 and
restrictive interpretation of the phrase ‘custom or usage' in Art. 13. They gathered
support from Art. 17, Art. 25(2) and Art. 44 for the view that the constitution makers
had assumed that different personal law were to prevail subject to modification by the
State for the purpose of social reforms. According to the learned judges, if Hindus
personal law became void by reason of Art. 13 then it was unnecessary to specifically
provide for Art. 17 or Art. 25(2).

It is submitted with respect, the reasonings adapted by the learned judges were
fallacious. Firstly, the definition of the term law in Art. 13(3) is an inclusive definition
and hence the logic of omission or restrictive interpretation of ‘custom or usages' cannot
be sustained. The more relevant test for law under Article 13(3) is whether the

concerned norms is capable of being enforced by the state poser.

Articles 17 and 25 (2) are illustrative of abundant caution and express thinking
made by the Constitution makers for reforming the social habits. There is no support to
the proposition that the State cannot interfere in the field of personal law through any

provision of Part 111 of the Constitution.

In fact, the challenged legislation was a measure of social reform as the court
correctly viewed, for equalizing of rights of males and females in Hindus community.

The comparison between Hindus and Muslims could have been answered in this way: as
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distinct social, cultural and historical reasons are connected with personal law of each of
the communities, large scale reforms at one stroke affecting all communities cannot be
enacted, but piecemeal and gradual reforms will have to be enacted reasonably choosing
that community which is mature and ready to receive the reforms. The Constituent
Assembly Debates on Art. 44, hint at the criterion that is to be adopted in this matter.
When the basis of classification is explicable with convincing reasons from the
sociological and cultural perspective, the impugned legislation could have been upheld
as in accordance with Art. 14. This would have been the logical solution to the question
on the ground of right to equality. By holding that personal law is not law for the
purpose of Art. 13, the decision came in the way of libertarian or egalitarian influence

upon personal law by judicial actions.

In Sri Krishna Singh v. Mathura 4hir,%? the Supreme Court held the view that
personal law is not law for the purpose of Part Il of the Constitution. This case also
came in a peculiar circumstance. In this case after the death of Swami Atmavivekanand
of 'Sant Math' Mathura Ahir, his closest discipline was appointed as new Mahant by the
'‘Bhesh of Sant Math' in the formal Bhandra ceremony according to the wishes of late
Atmavivekanda. Srikrishna Singh, son of Atma Vivekanand (in his purvahrama) was in
possession of the properties belonging to the math. When the new Mahant claimed the
property of Math, it was defend by Krishna Singh that the rule that natural son served
his relations with father the moment the latter adopted sanyasa was discriminatory and
that the Shudra cannot become a Mahant of Sant math. About the first point of defence
the court viewed that the said rule was not discriminatory and that even if it was
discriminatory since personal law was not law under Art. 13 it could not be quashed.
About the second point, the court elaborately dealt with the conventions of devolution of
Mahantship in Sant Math Sampradaya and upheld the validity of the appointment. The
proposition that the personal law was not under Art. 13 was not essential for the decision
of the case. In both Narasu Appa and Krishna Singh the impugned law or customs were
in spirit not voilative of Art. 14, 15 and 16. The Court has reasoned on the basis of right

to equality itself, to arrive at similar conclusion. Since judiciary was in ambivalence and
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since the elastic and activist content of right to equality had not emerged as an

influencing for the judiciary traversed a narrow path.

In Gurdayal Kaur v. Mangal Singh, % the High Court of Punjab observed, "if
the argument of discrimination base on caste or race could be valid, it would be
impossible to have different personal laws in this country and the court will have to go
the length of holding that creeds or communities can be constitutional. To suggest such
an argument is rejected.” It is submitted that the reasoning based on right to equality
need not have been stretched to such an extreme in spite of its desirability. Unjust,
discriminatory and anti-liberation principles within each personal law can surely be
tackled by application of Part 1l1l. As Mohammad Ghouse observes the existence of
multifarious personal law cannot be valid defence when a personal law violates

fundamental rights.®*He considers the observation of Punjab High Court as obiter dicta.

Excepting the above three decisions, the approach of the High Court and that the
Supreme Court is generally to apply part 11l of the Constitution to test the constitutional
validity of the impugned principles of personal laws. The High Court of Madras in
Srinivas Aiyar v. Saraswathi Ammal,*® held that the reference in the Entry 5 of the
concurrent list to joint Family and Partition (which are institutions of Hindus law and
unknown to Muslim Personal Law) prove that the Constitution did not rule out the
validity of the principles under which different personal laws are applied to different
religious communities. The court observed, it is surely an indication that it recognizes
the classification already in existence that a section of the people... are subject to a
system of law peculiar to them. The reason of that classification is not their religion but
that they have all along been preventing their personal law peculiar to them.” Hence the
court treated the whole of personal laws as ‘existing law' or 'law in force' under Art. 372
and Article 13.
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In Sheokaran Singh v. Daulatram,'% the High Court of Rajasthan struck down
the rule of Damdupat in Hindus law as violative of Art. 14 of the Constitution. It

reasoned that Damdupat was a commercial custom and thus governed by Art. 13.

The Supreme Court was called to decide the question whether personal law of
Muslims relating to pre-emption as law under Art. 13 and whether it was violative of
Art. 19 (1) (f), for the first time in Sant Ram v. Labh Singh'®” in 1965. The Court
answered that the definition of the phrase 'laws in force' is dependent upon the definition
of law' in Art. (3) (b) and that both the definitions control the meaning of Article 13 (1).
As principles relating to preemption where based on customs and usages they was
governed that it violated Articlel9 (1)(f) which guaranteed right to acquire hold and
dispose property.

Concerning the statutory personal laws enacted after the commencement of the
Constitution, the approach of the judiciary in recent times is to scrutinize them under the
light of various provisions of Part 111 without delving into the technical question whether
personal law is law. In T. Sareetha v. Venkatasubbaiah,'®® the Andhra Pradesh High
Court considered Sec. 9 of the Hindus Marriage Act providing for retention of conjugal
rights to the spouses living separately without reasonable justification as violative to
personal liberty under Art. 21 of the Constitution. The Court viewed that if unwilling
spouse is coerced by State power to cohabit with th